STUDY NOTE
Locking Up Children:
Lessons from the T. Don Hutto Family Detention Center
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I. INTRODUCTION
In December 2006, Anna, a fifteen-year-old immigrant from Lithuania and
her nine-year-old sister, Sunny, were taken into custody following a routine
immigration hearing.1 Despite the fact that the girls’ American stepfather pled with
authorities to keep the girls in his custody, they were transferred with their mother
from Illinois to a medium-security prison in Texas.2 There, they were placed in
prison cells with no privacy.3 They were confused, frightened, and without counsel
as they waited to learn their fate; however, they were not alone—the family was
greeted by many other immigrant families and children in the same position.
The history of detaining immigrant families together in jail cells is short as the
practice is a new development in immigration policy. In 2006, the United States
Immigration and Customs Enforcement (“ICE”) opened a detention facility for the
express purpose of detaining alien families.4 The structure, known as the T. Don
Hutto Family Residential Facility (“Hutto”), was converted from a failing mediumsecurity prison, yet continued to look and function as a penal facility.5 By March
2007, the structure held approximately two-hundred children, along with their
family members,6 of which the majority were awaiting asylum hearings.7 ICE
provided very limited schooling opportunities, forced the children to wear prison
garb; and allowed guards—trained to work in the adult prison system—to correct
and punish the families.8
The Department of Homeland Security (“DHS”), working with private forprofit companies, established the detention center by misusing a congressional
mandate where the legislative intent was to ensure immigrant families under such
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circumstances would be kept together.9 While DHS was successful at keeping the
families together, it completely disregarded legislators’ demands that nondetention alternatives be implemented first, and detention be used only as a last
resort. Unfortunately, congress has since implicitly permitted DHS to violate
immigrants’ liberty interests and basic human rights by failing to act where clear
violations are apparent. Because of congressional inaction through a lack of
supervision, guidance, and accountability, DHS has become free to create its own
inappropriate policies surrounding immigrant children. Accordingly, these children
are locked up and mistreated with little or no supervision from advocates acting on
their behalf. Although the American Civil Liberties Union (“ACLU”) and other
advocacy groups successfully created a settlement agreement relating to Hutto with
the DHS, the problem is still not fully resolved10 since the underlying immigrant
detention program remains in force. Therefore, detained immigrant children
remain unsupervised and unprotected by the U.S. government.
Consequently, this note will discuss the practice of detaining children in
prison-like settings. First, I will explain the history of this practice and the
problems inherent in its procedures. Next, I will discuss the need for congressional
intervention to correct the problems inherent in locking up children, including: (A)
a restatement of Congress’s mandate that agencies choose non-detention methods
before detention when working with families; (B) requiring hearings before
providing additional funding to the program to ensure legal compliance; (C)
holding separate congressional hearings to verify that business relationships
between agencies and private companies in this program are appropriate and armslength; and (D) giving more exact guidelines to the involved entities. Finally, this
Note will conclude with suggestions on how to accomplish these recommended
interventions.
II. HISTORY
Families illegally crossing U.S. borders have long posed a challenge for
immigration officials. The government has entrusted two agencies, the DHS and
ICE, with the responsibility for protecting the integrity of the nation’s borders.
While DHS is in charge of national security generally,11 ICE is under the DHS and
is its largest investigative arm.12 Together, these agencies have almost total control
of U.S. immigration enforcement and procedure.
Prior to 2001, immigration officials often released illegally-entering families
rather than detaining them.13 However, following September 11, 2001, the policies
9
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became stricter: “More restrictive immigration controls, tougher enforcement, and
broader expedited removal of illegal aliens have made the automatic release of
families problematic.”14 DHS tightened its policy by detaining family groups,
separating the adults from the children, and placing children in the Office of
Refugee Resettlement’s (“ORR”) custody.15 “DHS argued this was necessary
because alien smugglers had begun ‘renting’ children to travel with illegally
entering adults in hopes of passing the groups off as ‘families’ and thus avoiding
‘detention’ under the automatic-family-release policy.”16 In 2005, Congress called
on the DHS to reform its policy of splitting up immigrant families.17 Congress
stated:
Children who are apprehended by DHS while in the company of
their parents are not in fact ‘unaccompanied’ and if their welfare is
not at issue, they should not be placed in ORR custody. The
committee expects DHS to release families or use alternatives to
detention such as the Intensive Supervised Appearance Program
whenever possible. When detention of family units is necessary,
the Committee directs DHS to use appropriate detention space to
house them together.18
The solution was to convert a failing medium-security prison owned by
Corrections Corporation of America (“CCA”) into the Hutto family detention
center, which was opened shortly thereafter in 2006.19 CCA also operated the
facility and named it after one of CCAs co-founders.20 CCA used prison guards to
watch over the immigrant adults and children.21 CCA had little or no experience in
running a facility aimed at preserving family unity because, as the fifth-largest
prison (corrections) system22 in the United States, it only was experienced in
managing adult correctional facilities.
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By 2007, the ACLU noticed that the DHS, ICE, and CCA were not operating
the facility in a way that protected each immigrant family member’s basic human
rights.23 The fact that children’s rights were not being monitored became evident
through examining the goals of the three organizations exclusively responsible for
the administration of the detention centers. DHS’s and ICE’s missions are to
eliminate vulnerabilities in the nation’s border and maintain security.24 CCA’s
goal, on the other hand, is pure profit.25 This raised the concern that Congress’s
intent to create a more humane management of immigrant families was not being
met because all decision-making authority was misplaced in the hands of three
organizations whose goals were far removed from basic human rights.
The ACLU claimed the facility not only breached basic human rights, but also
violated a settlement in Flores v. Meese, which “established minimum standards
and conditions for the housing and release of all minors in federal immigration
custody.”26 The ACLU found instead that, in 2007, authorities were holding
approximately two-hundred children at Hutto in prison-like conditions:
[The facility] is still functionally and structurally a prison.
Children are required to wear prison garb, receive only one hour of
recreation a day, Monday through Friday, and some children did
not go outdoors in the fresh air the whole month of December . . . .
[Children] are detained in small cells for 11–12 hours each day
where they cannot keep food and toys and they have no privacy,
even when using the toilet.27
In March 2007, the ACLU helped bring a lawsuit against Michael Chertoff,
Secretary of DHS, along with six officials from ICE, charging that “children are
being imprisoned under inhumane conditions while their parents await
immigration decisions.”28 This lawsuit ultimately settled in August 2007.29
Significantly, the settlement provided DHS and ICE with a legal mandate to
modify Hutto to be more suitable for the children being detained there.30
Following the initial court filings, CCA made improvements to Hutto.
“Children [were] no longer required to wear prison uniforms and [were] allowed
much more time outdoors. Educational programming [was] expanded and guards
[were] instructed not to discipline children by threatening to separate them from
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their parents.”31 Under the settlement agreement, the court ordered further changes
and required the facility to be reviewed by the magistrate judge in the case three
times over the next two years.32 Other improvements included, but were not
limited to: greater mobility within the facility, toys for the children, privacy
curtains for showers and toilets, structural improvements such as porcelain fixtures
(rather than metal) and wood doors (rather than bars), unlimited family time
together during the day, a healthier dietary plan, schooling, arts and crafts, field
trips, access to standard street clothing, free access to a library and books, and a
more adequately-trained staff (including mental health professionals, dentists, and
doctors) who are fluent in Spanish when possible.33 However, although the ACLU
and its partners were able to secure substantial benefits for families detained at
Hutto through the settlement agreement, the problem is far from resolved.
Congress must step in to protect detained immigrant families by creating an
adequate remedy that prevents future misapplications of their legislation.
III. CONGRESS SHOULD ACT TO DISCONTINUE ABUSES
BY IMMIGRATION AGENCIES
Following the Hutto agreement, the DHS and ICE have still not been held
accountable for continuing to violate Congress’ mandate to use alternative methods
to detention “whenever possible,”34 Instead, ICE has continued to request new
family detention centers. In May 2008, for example, ICE solicited bids for three
additional family detention facilities to be built around the country.35 This practice
shows that, although twenty-six children were released as part of the Hutto
settlement, many more children are very likely to be detained in the near future.
Further, the program also lacks adequate oversight. If DHS insists on choosing
detention before alternative methods when dealing with immigrant families, then
more oversight is needed. Currently, aside from the ignored congressional
mandate, there is little or no guidance from lawmakers. Agency officials, therefore,
are allowed to fulfill the mandate in an illegal manner without accountability.
Those skilled at working with or advocating on behalf of children must be
added to the equation. It is not acceptable for border security (DHS and ICE) and
monetary profit (CCA) to be the only two goals represented in the government’s
immigration program.36 Congress should ensure that the families’ interests are also
represented. Congress is the arm of government responsible for protecting families
by creating clear, constitutionally-sound laws based on public policy that the state
can properly enforce, but legislators have remained silent on these issues.
31
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Congress need only look to America’s recent history to remember the
importance of carefully administering a program that has the potential to
improperly imprison people for non-compelling reasons. On February 19, 1942,
Americans began an internment program that would eventually detain over
120,000 Japanese Americans based on intense wartime fears.37 Eventually, in
1976, President Gerald Ford recognized this type of imprisonment was “wrong.”38
However, America’s responsibility for that mistake did not end with President
Ford’s apologetic statement. In 1980, a committee “composed of former members
of Congress, the Supreme Court, and the Cabinet . . . unanimously concluded that
the factors that shaped the internment decision were racial prejudice, war hysteria,
and a failure of political leadership, rather than military necessity.”39 Not only did
this program injure our nation’s integrity—in regards to our fundamental truths of
freedom and humanity—but it also cost our country a large sum of money. In an
attempt to repair the damage, the federal government paid approximately $1.6
billion in 1988 to the families affected by the misguided detention program.40 As
realized by President Gerald Ford in 1976, by the Supreme Court, Congress, and
the Cabinet in 1980, and by President Ronald Reagan in 1988, Americans must be
highly skeptical of detention programs based on fear and prejudice which deny
people their basic human rights.41
Now, in order to guarantee human-rights standards in the United States, and
that children are not being detained illegally, Congress must take affirmative action
to bring this program under control. Thus, in the following sections, I propose
several steps that Congress should take to guarantee proper legal administration of
this system. U.S. legislators should provide a Congressional restatement of their
position reaffirming that the least-restrictive means should be used when dealing
with illegal immigrant families. Next, to monitor agency compliance, Congress
should hold hearings before granting additional funds to DHS for family detention
centers. To verify the legality of relationships between the government and private
companies, Congress should require hearings to probe whether improper business
relations exist between DHS, ICE, and private companies while they establish
family detention centers. Lastly, Congress should establish clear guidelines and
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methods to instruct DHS on acceptable procedures for dealing with detained
immigrant families.
A. Restate Congressional Intent
The first line of defense against this improper program should be Congress’
restatement of the mandate, which DHS and ICE must follow. The statement
should remain consistent with previous guidelines and include three previously
stated elements: (1) ICE has authority to release immigrant families when
appropriate; (2) ICE should use non-detention methods as a preference; and (3)
ICE should only detain immigrant families when absolutely necessary, in
appropriate detention spaces.42 It is important that this statement be identical to
previous statements to prevent any confusion and to maintain the integrity of the
mandate.
There is very little reason for U.S. legislators to resist reiterating this
statement. They have clearly stated their position a number of times before.43
There may, however, be some thrust for lawmakers to adjust their statement or
make it fall in line with the actions that DHS has already taken (for instance,
Congress could make detention the primary option when holding immigrant
families to support DHS’s previous actions in acquiring these types of facilities).
This is not advised because Congress should not lessen its mandate to
accommodate the current, faulty program. Congress’ original mandate was clear,
concise, and provided a strong guideline for fairness and human rights while
maintaining adequate flexibility for agencies.44 It is DHS who is culpable for
choosing an improper method, and Congress should not adapt to sustain DHS’s
poor decision-making. Instead, Congress should hold DHS and ICE to the goals
included in the original statement. Presenting an identical statement would
strengthen Congress’ position by reinforcing that it was originally right, and that
Congress is standing by its original decision and demanding compliance. This
affirmative statement would express, on the record, Congress’ disapproval of
agency action that uses detention as a first resort. This statement would also
strengthen the position of future litigants and provide an incentive for agencies to
conduct themselves in the manner intended by Congress.
B. Conduct Hearings and Reviews before Providing Additional Funding
Because DHS and ICE are expanding the number of family detention
programs nationally,45 and likely requesting more money to do so, Congress should
closely evaluate these requests and insist that any resources provided be allowed
42
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only for programs that fall under the previously-discussed congressional
mandate.46 If programs do not meet the mandate’s standards, Congress should deny
funding and require DHS to change so that it comes within the legislative mandate.
This solution is quite strong, and may require that Congress make difficult
decisions regarding DHS’s and ICE’s plans. In fact, if DHS and ICE are unable to
provide adequate reasoning for their programs during this phase, then these plans
may need to be revised or totally abandoned, which would cause the loss of money
already invested in the programs. Further, there is certain to be pushback from
large companies profiting from these programs who are sure to argue against the
lost wages and interference into small town economies.
Although this solution may cost agencies, the companies, and possibly local
town revenue, Congress is not justified in knowingly funding any program that
violates people’s rights. If Congress does provide funding for a program that
violates human rights, the price will far exceed any amount that is incurred by this
solution. The fact that fixing these programs is likely to be extremely expensive
and cost taxpayers and towns money in anticipated revenue is evidence that the
programs should be halted in their infancy. It will be far more economically
devastating to see these programs continue; to see buildings purchased and staff
hired, only to have a court determine the programs are being illegally managed or
maintained. If Congress corrects the programs (by requiring strict compliance
initially), it is being fiscally responsible in cleaning up a difficult situation.
Therefore, Congress must strictly press agencies through mandatory hearings
before providing resources to fund any program that potentially affects the rights
of immigrant children.
C. Conduct Hearings into Improper Business Relations between Private Entities
and Government Agencies
To further protect immigrants from the misadministration of a sensitive
program, Congress should investigate the business dealings behind Hutto to verify
that private entities are not improper benefactors of the program. It is imperative
that agencies implement Congress’ decisions to benefit American public policy,
not private interests. This note is not suggesting there was indeed corruption,
however, there was a lot of money involved and there was clearly room for
problems to arise. Further, there are suspicious facts from the Hutto case, which
suggest that decisions were made to benefit a private entity rather than to protect
American borders.47 Thus, it is Congressional representatives’ responsibility to
46
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address this issue; accordingly, an inquiry into the actual workings and benefactors
of DHS’ family detention program is highly recommended.
D. Establish Non-Detention Methods as the Proper Solution to Working
with Immigrant Families
It is Congress’ duty to clearly express its goals and give clear guidance on
how to achieve them. This is especially true where an agency, such as DHS, has
proven that it does not understand Congress’ intent. Therefore, Congress should
clarify the requirements for working with detained immigrant families, and give
specific guidelines and instructions for DHS and ICE to follow.
So immigration agencies can fully comply with Congress’ mandate to protect
immigrant families, Congress should explicitly state the standards governing each
of the three options provided in its mandate. The first option stated is to release the
family. Congress should use a very strict standard for this option. As ICE is likely
to agree, catching and releasing illegal immigrants into our cities and towns is not
a suitable procedure. Given the heightened security risks since September 11,
2001, such releases would be ill-advised except under the most ideal of situations
(for example, when a trustworthy family has demonstrated continued respect and
diligence to immigration proceedings and processes). The second option, utilizing
non-detention alternatives, should remain Congress’ preferred method. To
establish this method as the default option, Congress should provide that
alternative options to detention must be used unless an agency can proffer a
compelling reason for detention based on the particularized facts of the case. This
would establish Congress’ least-restrictive preference as the primary method
because it would place the burden of proof on the agency before allowing
detention. It is important to note here, that the agency would retain the flexibility
and authority to detain immigrant families; Congress would allow agencies to hold
families as long as they had a valid reason for choosing that method over the
preferred option of non-detention. In setting the median option as the preferred
method, and enforcing it by placing the burden of proof on the agency, Congress
would ensure effective implementation of the best possible plan for working with
illegal immigrant families.
Choosing alternative methods of monitoring illegal immigrant families
instead of detention is preferred because these methods use fewer resources and
tend to violate individual liberties less than detention centers. Detaining one
individual costs approximately $95 a day.48 Under this method, ICE is paying
Management and Budget, giving him oversight of discretionary payments to CCA. See, Stephanie
Mencimer, Texas hold’em: the Lucrative Business of Locking up Immigrants, MOTHER JONES 56, 56
(Jul. 1, 2008); Adam Zagorin, Scrutiny for a Bush Judicial Nominee, TIME, Mar. 13, 2008 at A3,
available at http://www.time.com/time/nation/article/0,8599,1722065,00.html; Latham & Watkins
LLP, Philip J. Perry Partner Biography, http://www.lw.com/Attorneys.aspx?page=AttorneyBio&
attno=02162 (last visited Oct. 13, 2008).
48
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approximately $11,400 a month to detain a family of four. There are surely
alternative methods that could accomplish the DHS and ICE’s goals at a less
expensive rate. For example, if ICE were to rent the family a home at the price of
$1,500 a month, a nice home to be sure, the family (often impoverished with no
income or anywhere else to go) is likely to stay put. This of course is an oversimplified example, but it does show the flexibility available in crafting nondetention alternatives. It also shows that an argument regarding lack of government
resources to implement such a program is hardly acceptable given the high cost
that detention demands. On the other hand, even if humane methods were more
expensive than detention—which they are not—expense should not be a factor
when children’s rights are being violated. No matter the cost, no program is
acceptable if it violates the fundamental right of a child’s freedom. A more obvious
and well-considered plan, which better serves the safety of the American people
while maintaining the privacy and dignity of immigrant families, would easily
come under the price we are currently paying for detention.
The plan should be comprehensive and adequately address the many problems
that arise when working with immigrant families, including: legal proceedings,
flight risk, poverty, language barriers, etc. Such a plan should include a caseworker
for each family, ankle bracelets on adults for tracking purposes, subsidized housing
to help families remain nearby until their proceedings are complete, interpreters to
ease the process, health insurance for all family members, and legal advocates to
work on behalf of the family.
The counterargument to such a plan is clear. ICE would likely argue that these
families are being rewarded for entering America illegally. It is important to note
here that it is not ICE’s responsibility to make such a judgment call. Congress has
stated that these families must be dealt with in efficient and humane ways, and that
alternative methods to detention are preferred.49 These families should be kept
together. Their cases should be handled as thoroughly and efficiently as possible
while maintaining the integrity of American values of freedom and humanity.
Therefore, because it is less expensive and has a far lower propensity to
violate children’s rights, Congress should establish a clear preference for utilizing
non-detention alternatives when working with immigrant families. This element
would be met if the agency could to provide a compelling reason for choosing
detention. If simple release is chosen, the agency should show that the family was
in good standing and could be trusted. Either piece of evidence should be shown
on an individual basis and should not be the justification for a broad policy
favoring one of the secondary options.
IV. CONCLUSION
Congress has directed the DHS to ensure that immigrant families are treated
fairly by keeping families together, using alternative methods when working with
49
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immigrant families, and by using detention as a last resort. The DHS and ICE used
this mandate to immediately start holding entire immigrant families. The DHS and
ICE are not working with other government agencies which are accountable to the
Constitution or a voting body, but rather with private companies whose first and
only motive is profit. Nowhere in the equation are the fundamental rights of the
immigrant families being protected. This is especially true when considering the
vulnerable immigrant children whose rights are being infringed upon. Congress
continues to support the efforts of mass detention by providing funding, despite
DHS’ clear abuse of power and misconstruction of a congressional mandate.
It is Congress’ duty to maintain the integrity of the projects it is supporting. It
is inconsistent for Congress to send a mandate to protect immigrant families and
children and incarcerate them only when no other solution exists and then, at the
same time, send millions of dollars into private industries to build facilities that
make grand scale incarceration possible. It is further irresponsible for Congress to
allocate such money without providing for adequate oversight into its use,
especially when the use so clearly has a slippery slope towards the violation of
children’s rights. Accordingly, Congress should take a stand and mandate specific
rules and guidelines for the detention of immigrant children and families.

