WHY HAS STATE V. HUTCHINSON BEEN IGNORED? AN ANALYSIS
OF WHY UTAH CITIES LACK AUTHORITY TO EXACT WATER
Benjamin P. Cloward∗
I. BRIEF INTRODUCTION OF SCARCITY PROBLEM
The wisdom of Will Rogers is invoked for the proposition that, in the West,
whiskey is for drinking and water is for fighting over.1
“Although overall water consumption is not increasing significantly in the
United States, the demand for water in certain sectors is rapidly growing.”2
Specifically, demand for water in the West has always been high due to the arid
landscape and drought cycles.3 “The West,” as understood in the context of water
use and management is typically identified as the seventeen coterminous states
located west of the Hundredth Meridian and exclusive of California, Oregon, and
Washington.4 The Hundredth Meridian is used because precipitation rates east of
that boundary average forty inches or more per year, while rates west average less
than twenty inches.5 Oregon, Washington, and California are excluded because of
their relationship with the Pacific Ocean which creates rainfall in excess of 100
inches in certain areas within those states.6
II. THE PROBLEM OF WATER SCARCITY IS LINKED TO RESIDENTIAL
DEVELOPMENT AND URBAN GROWTH
Western water demand in recent years has dramatically increased due to the
“nation’s burgeoning population . . . settling primarily in metropolitan areas, with
the fastest growing cities located in the arid Southwest.”7 People in the West
consume much more water than the rest of America.8 The average American
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consumes about 80 gallons of water per day, whereas Westerners consume around
120 gallons.9
Utahns use more water per capita than any other state in the nation—293
gallons of water per person per day.10 In addition to the high consumption, some
of the fastest and most explosive growth in recent years has occurred in Utah.11
For instance, St. George, located in the southwestern part of the state, was the
fastest-growing metro area in the nation between the years of 2000 and 2006.12
St. George had a growth rate of 39.8%, which increased the population to
126,000, as of July 1, 2006.13 Another major metropolitan area in Utah, the ProvoOrem area was also listed in the top ten with a growth rate of 29.9%.14 This
extreme growth would most likely not present the same type of problems in a
metropolitan area in the eastern United States; however, Utah is the second most
arid state in the nation.15
In order to sustain this growth and consumption, the West must realize that
water is a precious commodity that must be planned for and protected.16 It can be
argued that until recently, when the demand and competition for the existing
limited supplies of water has dramatically increased, the majority of westerners
have ignored the scarcity issue.17 Unfortunately, many people think that western
water is rigidly accounted for and never wasted.18
In the West, much of the water is accounted for by shares represented by
certificates of stock, known as “paper rights.”19 An accounting of these paper
rights seems to indicate a sufficient supply of water.20 However the misunderstood
truth is that the paper rights are vastly disproportionate to the actual water rights.21
This “wet water” versus “paper water” dichotomy occurs when users have paper
water rights that allow them to use a certain amount of water, but when the time
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comes to use that water, the stream or lake supplying the water is dry.22 This
imbalance occurs even when users have “priority dates reaching back into the
1800s.”23 This gap between actual and paper rights is misunderstood by many
westerners.24
Withdrawal and consumption percentages are also often misleading and may
in reality reflect amounts lower than the actual amounts consumed because many
non-agricultural uses return water back into the system to be used again and again,
while agricultural uses lose most of the water to evaporation, evapotranspiration,
and plant transpiration, which ultimately leaves little to return back into the
system.25
In Utah, cities are allowed to require exactions of water from developers as a
condition precedent to developing within a specific city’s boundaries.26 A water
exaction is a requirement by a city of a developer, which forces the developer to
turn over a certain amount of water to the city as a condition of receiving the
city’s approval of the development. These exactions are usually in the form of
water shares from irrigation companies. As will be discussed, these exaction
requirements for the most part are determined solely at the city level. This note in
part seeks to challenge the authority of Utah cities to make such exactions, and
identifies the problems with continuing to allow cities to establish these water
exactions. Special attention will be paid to the evolution of caselaw appearing to
give cities the power to authorize such requirements, with an emphasis on whether
they actually have been granted this authority.27 Additionally, early caselaw will
be examined which sets forth the requirements and standards to be used by cities
if they want to avoid constitutional taking challenges.28
The broad powers granted to cities within Utah announced in State v.
Hutchinson,29 coupled with the “reasonableness” approach as set forth by Child v.
City of Spanish Fork,30 has created a panoply of exaction approaches being used
by Utah cities. The Nollan-Dolan cases provided further refining of the exaction
standards, which have since been incorporated into the legislative code.31
However, the damage has already been done and with the great variation from city
22
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to city, a wide spectrum of exaction requirements has been established. This
spectrum has created inefficiencies and will inevitably lead to future problems for
Utah residents. For instance, currently there are cities requiring little or no water,
which will inevitably lead to water shortages. On the other end of the spectrum,
there are cities requiring double the amount of neighboring cities.
III. THESIS INTRODUCTION: UNDER HUTCHINSON, UTAH CITIES LACK THE POWER
TO ENACT WATER EXACTION ORDINANCES BECAUSE WATER IS AN ISSUE
OF “STATE-WIDE” CONCERN AND SHOULD BE REGULATED AS SUCH
Most developers and city planners will agree that from a common sense
approach, some water exaction requirement is necessary to further responsible
growth within the state. The central focus of this note is to suggest that cities lack
the power to enact such exaction requirements and instead, a uniform state
standard is necessary to ensure reasonable, responsible, and realistic growth far
into the future.
There will be four sections to the note. The first section will examine the
history of the current process including an analysis of the roles played by
legislative and judicial decisions within Utah. Second, this note asserts that under
Hutchinson, if a matter is considered “state-wide” in nature, a city may not
regulate that matter. This section provides five reasons why water is an issue of
“statewide concern,” including: A) the enactment of a comprehensive statewide
water code; B) specific provisions within the Utah code suggesting cities are
limited in this area; C) how the characteristics of water are inherently statewide
and/or federal in nature; D) the inadequate long-term planning or protection of
water at the local level; and E) the non-specific nature of current city exaction
requirements.
The third section will provide potential solutions, including a brief outline
under the Hutchinson framework for judicially challenging a city’s power to
exact, and a new concept, the imposition at the state-level of a statewide
“development template.” The fourth section will briefly address problems that
may arise from either a judicial challenge under Hutchinson, or from
implementation of the “development template.”
A. Illusion of Power—History of How Cities Gained Power to Exact Water
1. Statutory Authority
Actors at the state level are imbued with broad powers, and have inherent
sovereign authority to act.32 Historically, “[states] need not look to positive
sources such as state or federal statutes or constitutions [for authority to act]. . .
[s]tate constitutions, therefore, are limitations on state governments, [whereas]. . .
32

JOHN MARTINEZ & MICHAEL E. LIBONATI, STATE AND LOCAL GOVERNMENT LAW:
A TRANSACTIONAL APPROACH 6 (Anderson Publishing Co. 2000).

2008]

UTAH CITIES LACK AUTHORITY TO EXACT WATER

437

the federal constitution is a grant of power to the federal government.”33 This
power is known as the plenary power principle and has been endorsed by courts
throughout the United States.34
As early as 1920, states armed with plenary power set out to regulate land use
and granted cities within their borders the power to control such use through
zoning ordinances and other similar instruments.35 Many states adopted the
Standard State Zoning Enabling Act, (“SZEA”) which was passed by the U.S.
Department of Commerce in 1922 as a template for local entities to use to address
the growth throughout the nation.36 The Act was passed as a way of providing
local governments, who chose to adopt it, with the power to enact comprehensive
zoning ordinances and additionally, gave those local governments’ insight and
direction as to how they should properly structure their ordinances.37 Modern-day
zoning such as SZEA has been upheld as constitutional by the United States
Supreme Court.38 Utah passed a version of SZEA entitled, The Municipal Land
Use Development and Management Act.39
The Municipal Land Use Act essentially grants cities and municipalities the
authority to adopt “General Plans” that deal with the present and future needs of
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the municipality, as well as addressing growth and development.40 The plans also
provide for the health, general welfare, safety, energy conservation, transportation,
prosperity, civic activities, aesthetics, recreational, educational, and cultural
opportunities of the city.41 In order to accomplish the goals of the general plan,
this chapter of the Utah Code provides that cities and municipalities through their
“legislative body may enact a zoning ordinance establishing regulations for land
use and development that furthers [the interest of the city or municipality].”42
2. Evolution of Common Law Authority
As early as 1891, Courts in Utah recognized that cities had some form of
power to require water from their citizens.43 In City of Springville v. Fullmer, the
respondent was diverting water from certain sources and was ordered by the City
of Springville to cease the diversion.44 The court held that the city had the
authority to pass ordinances for the “peace, benefit, good order, regulation,
convenience, and cleanliness” of the city so long as those laws were necessary for
that purpose, and were not “repugnant to the constitution of the Unites States or
the laws of this territory.”45 Although the Fullmer case was not an exaction-type
case, it laid the groundwork for future cases by establishing the broad powers and
justifications for actions being taken by Utah cities regarding water.
A water exaction case did not arise until 1975 when the Utah Supreme Court
decided Child v. City of Spanish Fork.46 Here the city had been requiring
developers who wished to annex into the City of Spanish Fork to turn over a
specific amount of water shares before the city would approve the annexation of
the development.47 The city had followed this policy in the past, and believed the
plaintiffs should also be required to comply.48 The plaintiffs disagreed with the
policy and challenged the exaction requirement as a violation of their equal
protection rights and sought judicial intervention, claiming the exaction created an
unlawful classification of property owners and that the classification caused them
to be treated unequally.49
The city required the exactions due to the increased burden and stress on the
existing municipal services, which were provided for the use and enjoyment of the
annexed development as well as the already existing residents.50 The court held
that there was “nothing inequitable, unjust or unlawful about requiring the
40
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plaintiffs to make a reasonable contribution to the bearing of these additional
burdens.”51 The court found there was no unlawful classification or unfair
treatment of the developers and reasoned that when new developments created an
additional burden on an existing infrastructure, it was acceptable for cities to
require such exactions, so long as they were reasonable.52
This idea of reasonableness was officially accepted by the Utah Supreme
Court in Call v. City of West Jordan, when the court was asked to determine the
validity of an ordinance passed by the City of West Jordan that required
developers to either dedicate a certain percentage of land or pay a cash equivalent
amount to the city as a condition for approval of their subdivision developments.53
In turn, the city would use the dedication or cash equivalent amount “for the
benefit and use of the citizens of the City of West Jordan,” using it for “flood
control and/or parks and recreation facilities.”54
The plaintiffs claimed that the dedication or cash requirement should fail
because it did not solely benefit the subdivision in question.55 The court stated that
there must be a reasonable relationship between the dedication imposed and the
needs created by the new subdivision, but also recognized the difficulty in
allocating a percentage of need to the new development and those already
existing.56 Ultimately, the court held that as long as the imposition of the
dedication benefited the general welfare of the whole community as well as the
subdivision in question, the ordinance would be valid.57
In 1981, the Utah Supreme Court further explained the “reasonableness test”
when it decided Banberry Development Corp v. South Jordan City.58 In this case,
the court was asked to determine whether it was valid for a city to require
developers, as a condition precedent for approving their development, to pay park
improvement and water connection fees.59 The Court in Banberry separately
addressed the reasonableness of park improvement fees and water connection fees
coming to the same conclusion that “although the benefits derived from the
exaction need not accrue solely to the subdivision. . . the benefits derived. . . must
be of ‘demonstrable benefit’ to the subdivision.”60
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Although Banberry and Call dealt with improvement and connection fees, as
well as dedication requirements, they are analogous to water exaction
requirements, with the analytical approach being one in the same.61 Based on
these court decisions and later amendments by the legislature incorporating
language from the Nollan-Dolan62 cases, cities began imposing water exaction
requirements on developers. Because of these cases, some city councils and city
attorneys might improperly feel at ease regarding their ordinances.63 However,
even when exactions and impact fees are based on Nollan-Dolan, to be successful,
they must also be consistent with and based on state law.64 This note will discuss
in the next section why the approach taken for water exactions should be treated
differently than that of improvement and connection fees.
3. Critical Distinction Regarding Power
There must be a critical distinction drawn regarding the “power” concept
when talking about improvement or connection fee-type exactions, and waterexactions. Historically, although states possess inherent sovereign power, or
“plenary power,” no such power exists at the city level.65 At common law, in order
for a city to act in any way, the power authorizing those actions must have been
specifically and expressly authorized by the state legislature.66 This has become
known as the “Dillon Rule.”67 At one point, the Dillon Rule was used widely

this note under the Critical Distinction Regarding Power section. The third decision, Call
III was insignificant and outside the scope of this note and will thus not be discussed.
61
Sam D. Starritt & John H. Mcclanahan, Land-Use Planning and Takings: The
Viability of Conditional Exactions to Conserve Open Space in the Rocky Mountain West
After Dolan v. City of Tigard, 114 S. Ct. 2309 (1994), 30 LAND & WATER L. REV. 415,
456 (1995). The authors of this article draw no meaningful difference between water
exaction requirements and impact fee-type requirements.
62
See infra notes 107-115 and accompanying text.
63
Utah League of Cities and Towns, Advisory Memo from Attorney David Church,
(on file with the author).
64
W. Andrew Gowder & Bryan W. Wenter, Exactions and Impact Fees 2007: The
Limits of Local Authority, 39 URB. LAW. 645, 656 (2007).
65
Call v. City of West Jordan, 606 P.2d 217, 218 (Utah 1979).
66
JULIAN CONRAD JUERGENSMEYER & THOMAS E. ROBERTS, LAND USE PLANNING
AND DEVELOPMENT REGULATION LAW § 3.7 (2d ed., 2007).
67
State v. Hutchinson, 624 P.2d 1116, 1119 (Utah 1980). Dillon’s rule requires strict
construction of city authority assuming they had to be assigned from the state to the
municipality. Specifically, the rule states that a “municipal corporation possesses and can
exercise the following powers and no others: First, those granted in express words; second,
those necessarily implied or necessarily incident to the powers expressly granted; third,
those absolutely essential to the declared objects and purposes of the corporation not
simply convenient, but indispensable; fourth, any fair doubt as to the existence of a power
is resolved by the courts against the corporation against the existence of the power.” John
F. Dillon, Commentaries on the Law of Municipal Corporations § 237 (5th ed. 1911).

2008]

UTAH CITIES LACK AUTHORITY TO EXACT WATER

441

throughout the nation to control city authority because of an untrusting and critical
attitude toward local governments.68
However certain areas of regulation such as land use and school finance have
historically been delegated to local governments.69 The justification for this
delegation is mainly due to the characteristic of the subject matter being
delegated—that being local in nature.70 Zoning for instance, is uniquely local in
nature.71 When a municipality institutes a zoning decision, although it can have a
regional impact,72 it normally is implemented to advance “local parochialism” to
preserve “community character.”73 These types of regulations generally only
impact the city that advances them.
Zoning is a unique area which has enjoyed a hall pass to roam freely without
fear of recourse from the Dillon Rule. Unfortunately, water exactions have been
lumped into the broad zoning category, and cities have taken full advantage.
However, due to the statewide and federal nature of water, it should have been
distinguished and not been given the same free pass. Although the Dillon Rule
was widely followed through the middle of the twentieth century, it has been
abandoned by many states.74
Utah formally abandoned the rule in State v. Hutchinson.75 The court in
Hutchinson stated:
In sum, the Dillon Rule of strict construction is not to be used to restrict
the power of a county [or city] under a grant by the Legislature of
general welfare power or prevent counties [or cities] from using
reasonable means to implement specific grants of authority. County [or
city] ordinances are valid unless they conflict with superior law; do not
rationally promote the public health, safety, morals and welfare; or are
preempted by state policy or otherwise attempt to regulate an area
which by the nature of the subject matter itself requires uniform state
regulation.76
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Although Hutchinson broadly expanded cities’ authority to act by shifting the
presumption, it also limited the scope of what matters were acceptable for cities to
regulate. Additionally, Hutchinson was decided after the majority of the landmark
land use decisions concerning city ordinances requiring exactions, dedications, or
other impact fee-type requirements.77 Before Hutchinson, the courts looked at the
power question in great detail.78 For instance, even before statehood the Utah
Territorial court, as early as 1881, referred to the Dillon Rule.79 Whether in the
context of a Dillon-analysis or in another form, Utah courts have first looked to
the power question when determining the validity of any exaction-type
ordinance.80 In significant land use cases, the power question was closely
examined.81 For instance, in Call I nearly the entire discussion was focused on the
power question.82 Justice Wilkinson strongly dissented from the majority pointing
out that the majority, for the first time, “impermissibly expand[ed] municipal
power.”83
One can speculate that due to the proximity in time between the two cases,
and the strong dissent provided by Justice Wilkins that Hutchinson was decided as
a result of Call I.84 However after Hutchinson, as evidenced by Banberry (the first
major land use/municipal power decision post-Hutchinson) the inquiry into the
power question was no longer so closely scrutinized.85
77
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This note is not intended to assert that cities lack the power to enact
ordinances requiring land dedication or land impact fees. Historically, courts have
seemed more than willing to concede this type of power to municipalities due to
the character of this form of regulation, that of local concern.86 In fact, it has been
suggested that the power to zone is a city’s most important power.87 Rather, the
focus of this note is to suggest that matters of water regulation including city
exaction requirements are not of local concern, but actually are matters of state
and even national concern. Consequently, cities should be limited in their power
to require such exactions. More succinctly stated, according to Hutchinson, water
exactions should be treated differently because water matters, by their very nature,
“require uniform state regulation.”88
B. Why Water is a Statewide Concern
As Hutchinson sets forth, when a matter is one of statewide concern, or has
been preempted by state policy, cities are forbidden from regulating that matter.
This section provides five factors why cities are not authorized to regulate this
area.
1. Enactment of a Comprehensive Water Code
First is the enactment of a comprehensive statewide code. Until 1847, the
only large scale irrigation that had been attempted was undertaken by Native
Americans in the Southwest.89 When the Mormons entered the Salt Lake Valley in
Utah in the summer of 1847, they brought with them the vision of large scale
irrigation.90 An early Mormon leader, Orson Pratt stated, “[w]e appointed various
committees to attend to different branches of business, preparatory to putting in
crops, and [within] two hours [of] our arrival we began to plough. . . [and] built a
dam to irrigate the soil which. . . was exceedingly dry.”91 In only a span of ten
years from 1850 to 1860, the total acreage being farmed grew by 60,886 acres.92
By the year 1902, roughly fifty-six years after the Mormons entered Utah, “they
Call.” As the author pointed out earlier, Justice Wilkins dissented strongly in Call because
of the lack of power and the Dillon-Rule. Consequently, it appears that the Court still was
cognizant of this developing area of law, but unfortunately, the majority had slammed the
door and were no longer willing to address this particular aspect.
86
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90
See id.
91
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Irrigation, 18, The Macmillan company, 1920).
92
See Davidson, supra note 89 (citations omitted).
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had made a Mesopotamia in America between the valleys of the Green River and
the middle Snake. . . [and] had six million acres under full or partial irrigation.”93
Most of the water in Utah is provided by irrigation organizations, with 77%
of all freshwater withdrawal from rivers, streams, and lakes being used for
agricultural irrigation.94 Regionally, irrigation is a high consumption practice
accounting for 90% of all western water consumption.95 Utah has an irrigation
withdrawal of approximately 80%.96 Additionally, various estimates indicate that
anywhere from 67.5% to 116.8% of irrigated acreage in Utah is provided by water
institutions.97 Estimates also vary regarding the amount of irrigation water being
provided by mutual irrigation companies, with amounts ranging from up to 99.7%
being provided by mutual irrigation companies, and only 7.1% coming from
public water districts.98 Obviously the percentages are somewhat misleading
because the total amounts greater than 100%. However, regardless of the exact
amounts, the percentages demonstrate the vast proportion of water being provided
by water institutions, particularly mutual irrigation companies.
Due to the prevalence of mutual irrigation companies, state water law
evolved from local practices.99 However, states quickly assumed control of the
local irrigation companies and districts by passing legislation that ensured they
operated under the supervision of the state engineer.100 Utah created the State
Engineer’s Office in 1897, and enacted a complete “water code” in 1903, which
was subsequently revised and reenacted in 1919.101
Professor Tarlock suggests that when a state enacts a comprehensive water
management code administered by a state official such as the state engineer, this
serves as “evidence of an express intent to displace local regulation.”102 Enactment
of this comprehensive code demonstrates the legislature’s intent to regulate water
on a statewide level. The Hutchinson court specifically warned that an ordinance
is not valid when it has been “preempted by state policy.”103

93

REISNER, supra note 3, at 2.
TARLOCK ET AL., supra note 2, at 14.
95
Id.
96
Id. at 24.
97
Barton H. Thompson, Jr., Institutional Perspectives on Water Policy and Markets,
81 CAL. L. REV. 671, 687 (1993).
98
Id. at 688.
99
A. Dan Tarlock, Contested Landscapes and Local Voice, 3 WASH U. J.L. & POL’Y
513, 526 (2000) [hereinafter Tarlock].
100
Id. at 527.
101
UTAH DIV. OF WATER RIGHTS, WATER RIGHT INFO. (2005), http://www.water
rights.utah.gov/wrinfo/default.asp (last visited Dec. 29, 2007).
102
Tarlock, supra note 99, at 526.
103
State v. Hutchinson, 624 P.2d 1116, 1127 (Utah 1980) (emphasis added).
94
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2. Conflicts and Limitations within Other Sections of the Code
The second factor prohibiting cities from regulating this area are the specific
provisions within the Utah Code that place limitations on a city’s authority to act
in this setting. The Utah Municipal Code grants cities the general power to
“acquire, purchase or lease” water.104 This is the specific area of the code that the
Child court looked at when determining whether Spanish Fork City had the
authority to act.105 The court viewed the statute as one of authorization rather than
limitation or restriction when interpreting the meaning.106 The court could see no
reason why a municipality could not acquire water by other means such as by
“gift, assignment, or even by prescriptive use or easement.”107
Child was decided in 1975, and the version of the Utah Code viewed by the
Child court was the 1953 version.108 The legislature amended this particular
section in 2004.109 The legislature did not add the language used by the court in
Child, but instead, the revision contained language regarding condemnation
proceedings being undertaken by municipalities.110 Had the legislature intended to
give the cities the power to “exact” water rights, it would most certainly have
included the proper language governing this area of jurisprudence, namely the
language from the Nollan-Dollan cases, or at a minimum would have incorporated
the language used by the Supreme Court in Child.111
There is a special rule to apply when dealing with exactions.112 The rule is
formulated by combining portions of the Nollan-Dolan cases and states that in
order for an exaction-type ordinance to withstand a constitutional challenge, there
must be an “essential nexus” between the exaction and a legitimate state interest
that it serves,113 and the exaction must be “roughly proportional” to the nature and
extent of the project’s impact.114 It is clear that had the legislature wanted cities to
have the power to exact water, they would have included the Nollan-Dolan
language in section 10-7-04, especially when the Utah Supreme Court looked to
this specific section when it determined a city’s authority to act when imposing
water exaction requirements.115

104

UTAH CODE ANN. § 10-7-4 (2004).
Child v. City of Spanish Fork, 538 P.2d 184, 186 (Utah 1975).
106
Id.
107
Id.
108
Id. The Utah Supreme Court viewed UTAH CODE ANN. § 10-7-04 (1953).
109
UTAH CODE ANN. § 10-7-4 (2004).
110
Id. (specifically, the revisions gave instruction on how to properly compensate
under a condemnation proceeding, and what factors to consider).
111
Dolan v. City of Tigard, 512 U.S. 374 (1994), Nollan v. Cal. Coastal Comm’n,
483 U.S. 825 (1987), Child, 538 P.2d 184.
112
SPRANKLING, supra note 35, § 40.08.
113
Nollan, 483 U.S. at 836-37.
114
Dolan, 512 U.S. at 391.
115
Child, 538 P.2d at 186.
105
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The Utah Legislature recently added a specific section within the Land Use
Ordinance Section of the Municipal Code dealing with land exactions that
incorporated the Nollan-Dolan language.116 If the legislature would have wanted
municipalities to have the power to exact water, they could have easily added the
Nollan-Dolan language in the section of the Utah code which historically has been
examined by courts when dealing with water-type exactions. The failure to do so
provides evidence of the legislature’s intent to retain this power.
There are other portions of the code that place limitations on water-type
exaction and regulation requirements. For instance, the code provides that,
“[u]nless otherwise provided by law, nothing contained in this chapter may be
construed as giving a municipality jurisdiction over property owned by the state or
the United States.”117 The waters in Utah have been declared as property of the
state.118 Because water is considered the property of the state held in trust for the
use of the public, municipalities do not have jurisdiction over it. Even when the
form of ownership is in an irrigation company, the water is subject to reversion to
the public when abandonment or forfeiture for nonuse occurs.119 The limitation on
the ability to transfer and restrictions on the use of water provides evidence that
water use matters have been subjected to much more stringent regulation and
control than land use matters.120
116

UTAH CODE ANN. § 10-9a-508 (2007).
UTAH CODE ANN. § 10-9a-305 (2005).
118
UTAH CODE ANN. § 73-1-1 (1953). (“All waters in this state, whether above or
under the ground, are hereby declared to be the property of the public, subject to all
existing rights to the use thereof.”).
119
UTAH CODE ANN. § 73-1-4 (2007). (“(1) (a) In order to further the state policy of
securing the maximum use and benefit of its scarce water resources, a person entitled to
the use of water has a continuing obligation to place all of a water right to beneficial use.
(b) The forfeiture of all or part of any right to use water for failure to place all or part of
the water to beneficial use makes possible the allocation and use of water consistent with
long established beneficial use concepts. . . (2) As used in this section, ‘public water
supply entity’ means an entity that supplies water as a utility service or for irrigation
purposes and is also: (a) a municipality, water conservancy district, metropolitan water
district, irrigation district, or other public agency; (b) a water company regulated by the
Public Service Commission; or (c) any other owner of a community water system. (3) (a)
When an appropriator or the appropriator’s successor in interest abandons or ceases to use
all or a portion of a water right for a period of five years, the water right or the unused
portion of that water right ceases and the water reverts to the public. . . ”).
120
Leshy, supra note 1, at 1994. (Professor Leshy provides a great example
demonstrating how water rights have been treated differently than land rights. He states,
“[a] landowner’s right to make new uses of land is generally presumed unless the
government affirmatively restricts it. If land were comparable to water, this would be the
result: Your property right in your land might be no more than a right to grow cotton or
another crop; it would not include a right to switch to an industrial use of land without
government permission. If you stopped growing cotton and didn’t get government
permission to use the land in some other endeavor, your property right could be
extinguished, and no compensation would be owed you.”).
117
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Additionally, although the Utah Municipal Code provides that a municipality
may set forth a comprehensive, long-range general plan providing for factors such
as growth and development, “the efficient and economical use, conservation, and
production of the supply of. . . food and water,”121 when the “plan of a
municipality involves territory outside the boundaries of the municipality, the
municipality may not take action affecting that territory without the concurrence
of the county or other municipalities affected.”122
This places cities that require water exactions in direct conflict with the Utah
Code. If cities within the same geographical area or drainage basin do not at least
work together when establishing their zoning ordinances which require water
exactions, they will be in violation of Utah Code. A brief survey of several Utah
cities showed that when these types of ordinances are enacted, neighboring city
councils are not consulted.123 The regional and statewide nature of water warrants
such coordination, and the lack of coordinating such efforts provides evidence of
why water should be regulated at the state level rather than at the local level.
Furthermore, as noted the code itself does not provide cities with the authority to
make decisions that affect other municipalities.124
3. Characteristics of Water are Inherently Statewide and/or Federal in Nature
The third reason that water exactions should be viewed as a matter of
statewide rather than local concern is that water has statewide or federal
characteristics. The following hypothetical is illustrative. Assume several cities
located within the same drainage basin are receiving the majority of their water
from the same sources. Further, assume that each city has enacted its own version
of a comprehensive land use plan and accompanying ordinances. Suppose that one
of the cities, City A, requires developers to provide water exactions before
granting approval of new subdivisions, but the other cities, Cities B and C do not
require any water exactions but instead only impose impact fees.
To further complicate matters, suppose now that City A requires
approximately double the amount of water that is used by other cities throughout
Utah before approving developments. In order to satisfy City A’s requirement, it
is not sufficient for the developer to turn in the water that is appurtenant to the
land, but the developer must actually try and purchase water from landowners in
neighboring cities. The problem is not immediately realized, but rather in the
future when Cities B and C experience the same growth as City A and start
imposing similar water exaction requirements. Now the landowners in Cities B

121

UTAH CODE ANN. § 10-9a-401 (2005).
UTAH CODE ANN. § 10-9a-403(1)(d) (2005) (emphasis added).
123
Telephone Interview with Richard J. Heap, City Engineer/Public Works Director,
Spanish Fork City (Oct. 5, 2007) [hereinafter Heap]; Telephone Interview with Dan
Johnson, City Engineer, West Valley City, Utah (Oct. 9, 2007); Telephone Interview with
Jon Wells, Planning and Zoning, Smithfield City, Utah (Oct. 8, 2007).
124
UTAH CODE ANN. § 10-9a-403(1)(d) (2005).
122
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and C who sold their water will face difficulties when they seek to develop their
land.125
Another problem that can arise is improper apportionment. For instance,
suppose you have a City that will accept water that is used to irrigate lands located
in an unincorporated part of a neighboring county. This means you have water
being transferred from the unincorporated area into the city. When the
unincorporated area decides to incorporate and landowners choose to develop
their land, they will have no water available to do so due to the earlier transfers.126
Consequently, there will be no water available to serve those residents.
The problem becomes more complex when you have a federal source such as
the Central Utah Project (“CUP”) that provides water to municipalities located
within several counties.127 The CUP was created as a way for Utah to use its
allotted share of the Colorado River.128 The CUP currently provides water to
municipalities along the Wasatch front.129 The CUP contracts with many agencies

125

This hypothetical is not uncommon in Utah. Take for example the City of
Smithfield, Utah, where the City actually requires one acre/foot of water for every
building lot, whereas neighboring cities like Hyde Park or North Logan only require
impact fees. Compare SMITHFIELD, UTAH, CODE § 16.16.050, available at
http://66.113.195.234/UT/Smithfield/index.htm (requiring one acre-foot of usable water
per dwelling unit or residential lot as a condition of approval for annexation), with CITY OF
NORTH LOGAN, UTAH, CODE § 6-400, available at http://www.ci.north-logan.ut.us/City
%20Code/Title06%20-%20Finances%20and%20Taxation.pdf (requiring only impact fees,
but no water exaction requirement), with CITY OF HYDE PARK, UTAH SUBDIVISION
ORDINANCE, APPENDIX B, available at http://utahreach.org/library/news/P100-092507.pdf
(requiring only impact fees, but no water exaction requirement).
126
This hypothetical is not uncommon either. For example, in the City of Spanish
Fork (“SF City”) there are four main classifications of irrigation company stock that SF
City will recognize for development purposes. They include, East Bench Canal, Southfield
Irrigation, Westfield Irrigation, and South East Irrigation. All four sources come from the
Spanish Fork River system. A problem arises, however, because Southfield and Westfield
Irrigation Companies service land that is outside SF City boundaries, and actually in
unincorporated Utah County. So suppose Farmer A in unincorporated Utah County sells
his water to Developer B for his subdivision in SF City. Farmer A will not immediately
realize a problem until his land is either annexed into SF City, or becomes incorporated
into a new city. The most likely result is that it will be annexed into SF City as part of a
new development. However, either Farmer A or the developer seeking annexation of
Farmer A’s land will face major obstacles when trying to meet the city’s exaction
requirement. However, suppose incorporation takes place instead. The problems are still
present. The new city will struggle to find the water to serve its residents because the
source has been fully appropriated and transfers have previously been made to SF City.
127
See generally U.S. Bureau of Reclamation, Central Utah Project Overview,
http://www.usbr.gov/dataweb/html/cupoverview.html#general (last visited Jan. 18, 2008)
[hereinafter Bureau].
128
Bureau, supra note 127.
129
Id.
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to provide this service.130 Generally, agencies like this were created under the
impetus of state statutes and the national reclamation movement.131 The principle
goals varied from the generation of electricity and providing municipal and
industrial water, to as well as supplying water for irrigators.132 In Utah, Water
Conservancy Districts were created as the local entities that would contract with
federal projects.133 The CUP is vast covering approximately ten counties in
Utah.134 The complex and immense nature of sources such as the CUP indicate
that water is inherently a statewide concern rather than local.
This idea is not unique to Utah; other states have recognized that certain
matters have statewide impact and should not be controlled at the local level.135
Water allocation normally is exclusively a statewide function.136 Chief Justice
Cardozo set forth a useful test to determine whether a regulatory matter was
statewide or local in nature.137 Judge Cardozo set out three main categories: “(1)
matters of state concern; (2) matters of local concern; and (3) matters that fall into
the area where state and local concerns overlap.”138 Regarding the third category,
Judge Cardozo instructed that a matter is a state concern when there is a
“substantial” state interest in the matter.139 It could easily be argued that there is a
substantial state interest in the protection and preservation of Utah’s scarce water
resources. Water clearly is state-wide in nature.
4. Inadequate Long-Term Planning
The fourth reason water should be treated as a statewide concern is that some
municipalities and improvement districts are not taking adequate steps to protect
the State’s precious water sources for future use by her residents. This note is not
intended to claim that cities are doing nothing to protect the resources, just that
more could certainly be done. Additionally, the author must admit that a
130

Id. Agencies include, Central Utah Water Conservancy District, Salt Lake County
Water Conservancy District, Uintah Water Conservancy District, and Jordan Valley Water
Conservancy District.
131
TARLOCK ET AL., supra note 2, at 713.
132
Id.
133
Central Utah Water Conservancy District, http://www.cuwcd.com/ (last visited
Jan. 3, 2008).
134
Id.
135
John R. Nolan, The Erosion of Home Rule Through the Emergence of StateInterests in Land Use Control, 10 PACE ENVTL. L. REV. 497, 502 (1993). The article notes
that there were at least nine states that have adopted a state-wide management plan, which
directs local governments in their planning decisions. In addition to the direction, it helps
coordinate public expenditures and requires consistency among local and regional plans.
136
Tarlock, supra note 99.
137
John R. Nolan, The Erosion of Home Rule Through the Emergence of StateInterests in Land Use Control, 10 PACE ENVTL. L. REV. 497, 513 (1993) (citing Adler v.
Deegan, 251 N.Y. 467 (1929) (Cardozo, C.J., concurring)).
138
Id.
139
Id.
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comprehensive study was not undertaken of all cities, conservancy districts and
other participators throughout the state when formulating this view.140 Finally, due
to the range of conservation methods and the difficulty of addressing each of
them, this note will only address one method, recharge, and use it as an illustrative
example.
In Utah, the legislature passed the Groundwater Management Plan, which
ensures that users do not withdraw groundwater water in excess of “safe
yields.”141 A safe yield is defined as “the amount of groundwater that can be
withdrawn from a groundwater basin over a period of time without exceeding the
long-term recharge of the basin or unreasonably affecting the basin’s physical and
chemical integrity.”142 Additionally, the legislature enacted the Groundwater
Recharge and Recovery Act (“GRRA”) to provide a mechanism for “artificially
recharging”143 sensitive areas.144
Cities vary in their level of understanding and implementation of “recharge”
as an important tool of conservation. Some cities have considered utilizing
recharge methods, but ultimately have decided against doing so due to cost-benefit
determinants.145 However, other cities feel that recharge efforts are currently
unnecessary. Some participants seemed to misunderstand the purpose of recharge
altogether and felt that, “their wells are immune from going dry” because their
depth is in excess of 1,000 feet. 146 Although there are some participants who may
140

The view of inadequate planning was formulated from brief conversations which
were held with approximately five city authorities ranging in position from planner,
engineer, or mayor; two improvement district authorities; and two water conservancy
districts authorities.
141
See generally UTAH CODE ANN. § 73-5-15 (2007).
142
UTAH CODE ANN. § 73-5-15(1)(b) (2007).
143
UTAH CODE ANN. § 73-3b-102(1) (1991) “As used in this chapter: (1) ‘Artificially
recharge’ means to place water underground by means of injection, surface infiltration, or
other method for the purposes of storing and recovering the water.”
144
UTAH CODE ANN. §§ 73-3b-101-402 (1991).
145
Heap, supra note 123. Mr. Heap stated that Spanish Fork City has recognized that
although the current water system with regards to their culinary water will sustain future
growth, the secondary system has some foreseeable problems. To combat the problems,
the city had considered groundwater recharge methods, but ultimately chose not to
implement a recharge system due to the burden of meeting the requirements of the
Groundwater Recharge and Recovery Act.
146
Telephone Interviews with Jon Wells, Planning and Zoning, & Jim Glass,
Manager/City Engineer, Smithfield City, Utah (Oct. 8, 2007). Smithfield uses culinary
wells as a source of water which supplement springs which are used from April to midOctober. The springs must be supplemented because of the seasonal agricultural use
during this period, and because the Smithfield Irrigation Company’s rights are senior to
those of Smithfield City. To remedy this problem, Smithfield City and Smithfield
Irrigation Company entered into an agreement many years ago, that allowed the City to
trade shares of Logan Hyde-Park Smithfield Canal Company to Smithfield Irrigation
Company, in exchange for continued use of the springs during the summer irrigating
months. The Logan Hyde-Park Smithfield Canal Company shares are then turned into
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not completely understand the importance of this tool, there are others who do and
who use it in their arsenal to implement conservation efforts.147
Participants should not be faulted for not applying recharge efforts due to the
heavy burdens imposed by the state, regardless of the level of understanding. For
instance the GRRA requires that a “recharge permit”148 be obtained before any
recharge efforts are undertaken.149 Other requirements include, “the applicant
ha[ving] the technical and financial capability to construct and operate the
project” and the project must be “hydrologically feasible, not cause unreasonable
harm to the land, not impair any existing water right within the area of hydrologic
impact, and [] not adversely affect the water quality of the aquifer.”150 Lastly, once
the aquifer has been “artificially recharged,” the user cannot withdraw the water
without a “recovery permit.”151
The author is careful to point out that this discussion of the note was not
intended to point fingers or be critical, but rather to show that even when cities are
cognizant of conservation methods, they are not always used. Furthermore, the
difficulty imposed by the GRRA shows that cities have not been properly
equipped with the necessary tools to deal effectively with the growth and provides
yet another reason for statewide regulation of this precious resource.
5. Non-Specific Exaction Requirements
The fifth and final reason providing evidence that cities lack the power to
regulate this area is that existing exaction requirements are non-specific and too
generalized in nature. Another hypothetical is illustrative. Suppose for new
developments, City A requires one acre/ft of water per residential lot, and City B

Summit Creek, which has allowed continued summer use of the springs for Smithfield
City for culinary use, as well as use, by the Smithfield Irrigation Company for summer
irrigation purposes. This arrangement is not necessary, nor is the withdrawal of the
groundwater wells, during the winter months, because Smithfield Irrigation Company’s
use of the springs is only seasonal, whereas the city’s use is year-round. Because of this
arrangement Smithfield feels comfortable with its ability to deliver water to its residents.
Additionally, the city has been banking shares and water rights in order to develop a new
well for future use. (On file with author).
147
Telephone Interview with Alan Packard, Assistant General Manager/Chief
Engineer, Jordan Valley Water Conservancy District, Utah (Oct. 10, 2007). The Jordan
Valley Water Conservancy District monitors the groundwater sources and is cautious to
only withdraw water at a rate that is within the natural recharge of the aquifers.
Additionally, the Groundwater Management Plan is consulted to ensure this natural
process is adhered to by not withdrawing water in excess of the safe yields.
148
UTAH CODE ANN. § 73-3b-102(3) (1991) “Recharge permit means a permit issued
by the state engineer to inject water into an underground aquifer for the purpose of storing
the water.”
149
UTAH CODE ANN. §§ 73-3b-103-402 (1991).
150
UTAH CODE ANN. § 73-3b-202 (1991).
151
UTAH CODE ANN. §§ 73-3b-102-103 (1991).
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also requires a one acre/ft dedication.152 Suppose further that City A allows
residential lots ranging from 10,000 sq. ft. to 20,000 sq. ft., but City B only allows
lots that are greater than 32,670 sq. ft.153 At first glance, this might seem
acceptable posing no significant problems.
However, upon closer look at just one factor such as lawn irrigation, the
drastic difference between the cities’ ordinances becomes apparent. Consider the
general presumption that “1 inch of water applied over a 1,000 square foot area
equals 624 gallons,” and that the average lawn requires between one to two inches
of water per week.154 This means a developer subdividing a ten acre parcel in City
A, pursuant to the minimum densities allowed would have forty-three lots.155 Each
lot would require approximately 3,120 gallons of water per week.156 The entire
development would consume approximately 134,160 gallons of water per week.157
In comparison, suppose that a developer in City B also develops a ten acre
parcel. Under City B’s ordinances, her parcel would yield a thirteen lot
development.158 Each lot in this development would consume approximately

152

Compare SMITHFIELD, UTAH, CODE § 16.16.050, available at http://66.113.195.
234/UT/Smithfield/index.htm (requiring “one acre-foot of usable water per dwelling unit
or residential lot” as a condition of approval), with HUNTSVILLE, UTAH, CODE §
15.27.3(C), available at http://huntsvilletown.com/documents/Huntsville%20Title
%2015.pdf (stating “the general guideline of one (1) acre foot of water per residential
building permit will be a minimum standard” for new developments).
153
Compare SMITHFIELD, UTAH, CODE § 17.56.030, available at http://66.113.195.
234/UT/Smithfield/index.htm (setting forth three acceptable zones, R-1-10 or 10,000 sq.
ft.; R-1-12, or 12,000 sq. ft.; and R-1-20, or 20,000 sq. ft.), with HUNTSVILLE, UTAH,
CODE § 15.2.1, 15.6.3, available at http://huntsvilletown.com/documents/Huntsville
%20Title%2015.pdf (establishing R-1 as the only available residential zone, and defining
R-1 as having a “minimum lot area [] not less than thirty-two thousand six hundred and
seventy [] square feet”).
154
AMY VICKERS, HANDBOOK OF WATER USE AND CONSERVATION, 154 (Waterplow
Press 2001).
155
http://en.wikipedia.org/wiki/Acre (last visited Jan. 12, 2008) (defining an acre as
43,560 sq. feet). So that would mean the development would have a total area of 435,600
sq. ft. divided by 10,000 sq. ft. lots for a total of forty-three lots.
156
See supra note 148. This is calculated taking 5,000 sq. ft. as the irrigable area,
(which was roughly approximated using the Author’s general knowledge that on average,
50% of a lot is typically irrigated or at least open, due to the other 50% being attributed to
footprint of the house, the driveway, sidewalks, planters and other similar things) divided
by 1,000 sq. ft. to determine how many “inches” would be necessary to irrigate a 5,000 sq.
ft. lawn as provided above, then finally multiplying 5 by 680 to get 3,120.
157
This was calculated taking the approximation of 3,120 gallons per lot multiplied
by forty-three lots. It is worth noting that some cities are aware that larger lots consumer
more water, and require dedications of water to compensate for the higher consumption.
158
See supra note 149. Taking ten acres multiplied by 43,560, which equals 435,600,
and then dividing that by the applicable zoning of City B which was minimum lot sizes of
32,670 to get thirteen lots.
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10,880 gallons of water per week.159 The consumption would be approximately
141,440 gallons of water per week for the entire development.160
So the development in City A is consuming approximately 134,160 gallons
per week and the development in City B is consuming approximately 141,440 per
week. This seems pretty insignificant until you remember that City A received
forty-three shares161 of water, whereas City B only received thirteen shares.162
From a water consumption standpoint, it appears that City A is in a much better
position to provide the water to her residents. From a monetary standpoint, it
appears that the developer in City B got a huge discount. Assuming water shares
were $1,500 in both cities, one developer surrendered approximately $19,500,
whereas the other developer surrendered approximately $64,500, a difference of
$45,000!163
The preceding hypothetical was given to illustrate the non-specific water
policies which are present throughout Utah. The hypothetical was not meant to be
an exact representation of what actual consumption is or would be in Utah. Even
though Utahns consume nearly 350% more water than the average American,164
the typical suburban lawn in American only consumes approximately 10,000
gallons per year.165 Rather, the example was presented to demonstrate why this
issue should be regulated at the state level, rather than local.
Additionally, there are numerous other factors to consider when calculating
actual consumption such as the income of the user, climate, temperature,

159

This was calculated taking the presumption noted above that 50% of a total lot
generally will be irrigated. Consequently, of a 32,670 sq. ft. lot, approximately 16,335 sq.
ft. will be irrigated. This means there will be 16 units of 1,000, or 16 inches of rain per
week to cover the entire lawn.
160
Calculated by multiplying 10,880 by 13 lots.
161
Please assume that each share represents one acre/ft of water. Generally speaking,
the actual amount of water that is conveyed with a share of water will vary among
irrigation companies. This variation depends on many factors including the duty assigned
to the area the shares service, the priority of the shares, the reliability of the source and
many other factors. However for simplicity, assume that any share discussed throughout
this note represents one acre/ft of water.
162
See supra note 153 and accompanying text.
163
Calculated by multiplying the assumed market share amount of $1,500 per share
by the number of shares required for each development—thirteen in City B, and fortythree in City A.
164
See supra notes 9-10.
165
VICKERS, supra note 155, at 140.
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precipitation, evapotranspiration rates,166 the landscaping method used167 such as
Xeriscape,168 soil, length of the irrigation season, and other factors. 169
Because cities generally do not contemplate all of these factors when
establishing their water policies, they should not be allowed to regulate this area.
Another factor to consider is voluntary conservation. In Las Vegas, a program
called Water Smart Landscapes offers $1 per square foot to homeowners willing
to convert traditional lawns to drought-tolerant landscapes using Xeriscape
techniques.170 In 2005, the Las Vegas program had converted 50 million sq. ft. of
landscape.171 Although the program had reduced water demand by 2.8 billion
gallons a year, it came with a $40.7 million price tag.172 Cities in Utah neither
have the incentive nor the funding to encourage such conservation efforts,
whereas the State has both. This is yet another reason why the State should takeback control of this critical issue.
C. Solutions
1. Challenge under Hutchinson
For a successful challenge to be brought under Hutchinson the challenger
should make every effort to separate and distinguish land-type exactions and
water-exactions, as courts have readily conceded the power regarding land-type
exactions.173 By focusing on the statewide character of water decisions and the
local character of land use decisions, a challenger might persuade the court to treat
them separately.174
If successful in convincing the court that the two types of exactions should be
treated differently, a challenger should next focus on the presumption set forth in
Hutchinson. The presumption is that city ordinances are valid unless preempted
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by or conflict with state law, do not promote health and safety concerns, or
attempt to regulate a subject matter which by its very nature requires a uniform
state regulation.175
By doing this, the challenger will have shifted the court’s focus to the critical
power question.176 It is unsure whether the court would then determine that
because the municipality was trying to regulate a statewide matter that the
ordinance was facially deficient, or whether the court would apply some sort of
quasi-Dillon analysis.177 If the court applied a Dillon-type analysis, the next step
would be to determine whether power had been expressly granted.178 The court
would then closely examine the code to determine if such express authority
exists.179
Once here, the main hurdle faced by the challenger would be to argue that the
recently added exaction section was only meant to apply to land-type exactions.180
In doing this, it would be helpful to provide a history of the exaction cases and
draw a meaningful distinction between the court’s analysis of those cases paying
special attention to the specific portions of the code that prior courts examined
when determining constitutionality and power questions.181 Drawing this
distinction is important because the next step would be to discuss the recent
changes in the code including the addition of the exaction section and its specific
placement in the land use section of the code which has been historically been
used when viewing land-type dedications rather than water dedications.182
Additionally, the failure to add correlating provisions in the water portion of the
code, and the importance of such “special language” should be addressed.183
Finally, the challenger should discuss any other ambiguities within the code
and argue that the legislature never intended for municipalities to have the power
over this specific area.184
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2. Development Template
Most of the discussion has been devoted to the discussion of why cities lack
the power to regulate matters of statewide concern. This section will briefly
address possible solutions to the problem by setting forth a new concept
developed by the author called a development template. In addition to expressly
revoking cities’ authority to regulate water, a section would be added
incorporating the development template into the Utah Municipal Code. The code
would mandate that cities implement and utilize the template as part of their
development process, and would give cities the express authority to exact water,
according to the established template. The main purpose of the development
template is to help cities specifically tailor any water requirements being imposed
on new developments. The template will ensure the most reasonable and realistic
growth for Utah and her residents. Additionally, developers will be able to look to
the template when planning and proposing subdivisions, and will benefit, up front,
from knowing the specific requirements that will be imposed on their
development. The template will ensure that water is used by all players in the
most responsible and reasonable way.
As noted earlier, there are many factors that determine consumption amounts
for a particular development.185 To ensure that each development accounts for
these particular considerations, the state should provide a matrix (development
template) which has identified several of the most important consumption factors,
and the specific water requirements that should be imposed for those factors. Once
the consumption amounts were determined, a city could input the proposed
development into the template and use a formula to calculate a more precise
amount of water.
For example, suppose a development in City A has 10,000 sq. ft. lots, has
sandy soil, has an average summer temperature of ninety degrees, and the
developer has imposed a fifty percent Xeriscape requirement. You would take
those factors, and input them into a formula to compute the specific amount that
development would consume. Alternatively, suppose another development in City
B has 43,560 sq. ft. lots, has clay soil, has the same average temperature, but has
no Xeriscape requirement. The second development would obviously consume
different amounts of water than the first, but if City B plugged it into the
development template, the specific consumption would be identified and properly
required of the development.
D. Problems with Implementation or Challenge under Hutchinson
Several problems exist with regard to the implementation of either a
development template or an attempt to successfully challenge under Hutchinson.
This section will briefly address those difficulties.
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In order for the development template to be successful if implemented,
consumption trends and characteristics would have to be identified. The initial
cost of performing the research and gathering the data would be the largest cost.
However, once the data has been gathered, and the template created, the cost
thereafter would be relatively low.
The State Engineer’s office indicated that if something like this were passed,
the burden of implementation and cost therein would most likely become their
responsibility.186 Due to expanding responsibilities and already limited resources,
the State Engineer’s office feels that this additional burden would be difficult to
manage.187 One way to implement the template successfully would be to spread
the cost to many users.188 If the legislature decided to incorporate the template into
the planning process, it could impose a development fee on each new home
buyer.189 That fee would then go into a state-fund that was dedicated to
maintaining and updating the template.190
The legislature must recognize the importance of and need for this template
or a similar solution and should provide adequate funding to whatever department
is chosen to implement the desired solution. The importance of taking control of
the water in Utah cannot be overstated, and regardless of the cost, the legislature
must step to the plate and make it happen.
In addition to the cost, another obstacle which may prevent any significant
changes is that annexation is generally at the city’s discretion.191 Cities cannot be
forced into providing services through the annexation process.192 Consequently, a
city may make the decision that if it cannot require water exactions, it simply will
not annex new developments. This obviously would be more troublesome to
developers than the current system which requires developers to provide water to
cities as a condition to annexation. Similarly, cities may get around the exaction
dilemma through the use of annexation or development agreements.193 When a
city chooses to use an agreement such as this, it may impose aggressive exaction
requirements without worrying about takings claims by developers.194 The reason
for this is because these types of agreements are viewed by courts through the lens
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of contract law rather than constitutional law.195 So for instance, even if the
exaction power was strictly enforced through a development template, a city could
simply require developers to enter into private development agreements and thus
circumvent the proposed changes.
A recently proposed Senate Bill which, if passed, will restrict cities and
counties from conditioning annexation upon water rights.196 Likely the Bill will be
received with great resistance by Utah cities. These cities likely will require
private development agreements for all developments in order to circumvent the
new Legislation. If the Bill does pass, developers might long for the old system
due to the increased use and aggressive imposition of private development
agreements by Utah Cities.
Finally, there is concern that aggressive water policy changes may impede
new housing growth in Utah. Studies have shown that depending on the specific
water policy being implemented, a local government may experience growth
impediments, or higher property values.197 Although the higher property values
would benefit existing homeowners, they would be an impediment to individuals
looking to purchase a home. Regarding the growth impediments, many of them
occur in rural areas because not many water supply alternatives exist.198 This
suggests that some growth impediments are unique to rural areas. Additionally, it
has been shown that certain policies, such as the aggressive use of impact fees, do
not significantly deter housing growth.199
Regardless of whether a change in Utah water policy slows housing growth
or not, when viewed through a long-term lens, growth speed really seems
insignificant; if Utah runs out of water due to poor planning, housing growth will
not only slow down, but will cease.
IV. CONCLUSION
The Hutchinson court broadly expanded cities authority to act.200 Hutchinson
was a welcome change to Utah cities, because it rejected the Dillon rule which
had required that before cities could act, they must have been given the express
authority to do so by the Utah Legislature.201 Although Hutchinson expanded
cities authority, it also clearly announced when a matter is statewide in nature or
has been preempted by state policy, cities are forbidden from regulating the
matter.202 Any ordinance attempting to do so, will be invalid.203 This note has
195
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shown ample evidence demonstrating why water matters are both statewide in
nature and how such matters have been preempted by state policy.204
Although the Hutchinson court did not suggest or give guidance of how an
exaction challenge would be treated, it seems logical that a Dillon-type analysis
would be taken. The court would first look to see whether a city had received
express authority from the legislature. This note has shown that the Utah
legislature has never expressly given cities the authority to exact water, and
arguments can be made that they have never impliedly granted authority either.
The first step in protecting Utah water is for the legislature to expressly
disallow cities to exact water, and implement a statewide process of regulation. If
the Utah legislature does not step up to the plate and take back the regulation of all
aspects of water use, this valuable resource will not be available to sustain Utah’s
projected growth. Utah is expected to add more than one million residents by the
year 2020.205 In addition to Utah, other states are also experiencing dramatic
growth and are competing for Utah water.206 The Bureau of Reclamation
announced long ago that the era of government subsidized big water and power
projects is officially over, and that the new focus is that of conservation.207 The
legislature must take action now and implement a statewide system of controls, or
live with the consequences. After all, water is worth fighting for.208
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