PREDICTING THE FUTURE: A BAD REASON
TO CRIMINALIZE DRUG USE
Douglas Husak*
In a series of books and articles, I have proposed that drugs should be
decriminalized.1 Because commentators disagree about the meaning of this
proposal, I have sought to clarify it. If a given drug were decriminalized, its use
and possession for use would not be a criminal offense. To say that x would not be
a criminal offense is to say that persons would not be subject to punishment for
engaging in x. Admittedly, exactly what constitutes punishment is unclear and
controversial. Does coerced treatment count as punishment? What about a small
monetary fine? These questions are important, but should not be allowed to distract
us from the core of the proposal I defend. Whatever punishment is, that is what
those who favor decriminalization insist should not be done to drug users. It is
crucial to notice that decriminalization as I have defined it has no implications for
whether drug manufacture and sale should continue to be a criminal offense.
Proposals to decriminalize drugs are neutral on such important matters. Perhaps the
decriminalization of manufacture and sale are good ideas, but they are not entailed
by drug decriminalization itself. In my judgment, theorists should begin by
deciding how the criminal justice system should respond to drug users before
moving to the more difficult question of how the state should respond to
manufacturers and sellers. If I am correct, proposals to decriminalize drugs do not
describe a comprehensive drug policy to rival the status quo. The position is
wholly negative: Whatever else the government or the private sector should inflict
upon drug users, those users should not be subjected to state punishment.
I have also adopted a strategy to defend decriminalization. I began by
reframing the fundamental question that needs to be addressed in the debate. The
basic issue is whether the use (and possession for use) of a given drug should be
punished. Thus the fundamental question is not whether drug use should be
decriminalized, as so often is asked. Instead, the fundamental question is whether
drug use should be criminalized. If I have correctly identified the most important
issue to be addressed, I now will suggest what I take to be the best response to it.
In my judgment, the best reason not to criminalize drug use is that no argument in
favor of criminalizing drug use is any good—not nearly good enough to justify
criminalization. I believe that no drugs should be criminalized—although it is
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apparent that reasons to punish users may be stronger for some substances than for
others. In what follows, however, I will not differentiate one drug from another.
Clearly, this strategy is inconclusive. It depends on many controversial
matters. First, it depends on a rough agreement about principles of criminalization.
We cannot decide whether we have a good reason to punish persons who use drugs
in particular unless we understand what constitutes a good reason to punish anyone
for anything. Legal philosophers do not really have a theory of criminalization to
apply in the real world,2 unless “more is always better” qualifies as such a theory.3
Moreover, this strategy depends on my ability to “prove a negative”—that is, to
show that no argument in favor of drug criminalization is persuasive. All I can
hope to do is to respond to the most prominent arguments that prohibitionists have
advanced in favor of our present punitive policy. Until a rationale has been put on
the table, there is nothing to which I can respond. Without an argument in favor of
criminalization, it is hard to know how to proceed. I am reminded of a remark
made by Hume: “‘Tis impossible to refute a system, which has never yet been
explain’d. In such a manner of fighting in the dark, a man loses his blows in the
air, and often places them where the enemy is not present.”4 This is the
predicament I face in trying to defend drug decriminalization.
In what follows, I will respond critically to just one of many possible
arguments that might be given in favor of drug criminalization. I will not comment
on drugs and adolescents, drugs and health, drugs and crime, or drugs and
morality. Each of these complex topics deserves careful scrutiny. Despite its
popularity, however, the particular argument on which I will focus should not be
taken very seriously. This argument predicts that the use of certain drugs would
soar if we stopped punishing persons who use them. I will contend that this claim
is deficient both for empirical as well as for normative reasons. I will briefly
discuss both of these grounds. Although I will devote far more attention to a
discussion of the empirical difficulties with this argument, I believe its normative
problems are equally good or better in discrediting it. My empirical conclusion is
that we simply have no reliable method to predict how the number of drug users—
or the amount of harm they will cause—would be changed if we stopped punishing
those who use drugs. My normative conclusion is that we would lack a good
reason to criminalize drug use even if we could be confident in our projections
about how the incidence of drug use would increase if decriminalization were
implemented.
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Many persons find my empirical uncertainty to be unwarranted. Economic
models indicate that the frequency of use is a function of its costs. Decriminalize,
and the monetary and nonmonetary costs of drugs will go down. The trouble is that
all existing predictions about how rates of consumption will rise after use is
decriminalized assume that nothing else will change. One thing we can predict is
that many other things will change if drug use is decriminalized. I will mention
several variables that almost certainly would change and make all such predictions
perilous.
I begin by challenging the claim that decriminalization will cause the
monetary price of drugs to plummet. Why assume that decriminalization will make
illicit drugs significantly more affordable? Decriminalization itself, as I have
emphasized, need not allow illicit drugs to be sold with impunity. Opponents
probably imagine that decriminalized drugs will become as freely available as
alcohol, sold by reputable businesses at every street corner. But we need not
suppose that newly decriminalized drugs would be distributed according to an
alcohol model. If decriminalization does not extend to manufacture and sale, it
need not have much effect on the monetary cost of drugs. But even if manufacture
and sale were decriminalized, the monetary price of illicit drugs would be very
hard to estimate. At least three factors contribute to this uncertainty.
First, illicit drugs would suddenly become subject to taxation. I will not try to
estimate the optimal rate of taxation.5 Clearly, negative consequences would ensue
if taxes were either too low or too high. If taxes were too low, levels of use might
become unacceptable; if taxes were too high, the black market might reappear.
Experimentation would be required to determine an ideal rate. Whatever the exact
amount, we can be sure that taxes would add enormously to the price of newly
decriminalized drugs, and thus would have the potential to curb demand
dramatically.
Moreover, we need to inquire how and where illicit drugs will be produced if
manufacture and sale were decriminalized. Although no one is sure, roughly onefourth of all marijuana now consumed in the United States is probably grown
domestically.6 How would this ratio be altered by decriminalization? Would
production be outsourced, or would the ease of bringing local goods to market
further the trend toward producing drugs in the United States? How would
economies of scale affect the costs of production? Would production be
concentrated among a few companies, or would it remain decentralized? And how
would the answers to these questions differ from one drug to another? Opiates, for
example, could be grown quite easily within our borders, whereas coca has proved
resistant (so far) to domestic cultivation. These variables might affect price
enormously, and any claim purporting to make precise estimates about them
should be taken with a large grain of salt.
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A final factor influencing the monetary price of drugs is very hard to estimate
if the manufacture and sale as well as the use of drugs were decriminalized. If
illicit drugs are anywhere near as harmful as many people believe, some
mechanism must be created to compensate victims for the harms they suffer when
drugs are consumed. These harms might befall users themselves, or be suffered by
others. One way to compensate victims for each of these kinds of harms is by
allowing lawsuits against sellers or producers of illicit drugs. Our legal system has
been reluctant to allow such lawsuits in the cases of tobacco, alcohol, or firearms;
powerful lobbies have fought against them for years.7 But we need not be so
reticent if we establish a new system of manufacture and sale for illicit drugs.
Producers or sellers could be made to pay for the costs of the various harms that
their customers cause to themselves or to others. Manufacturers or distributors
would be able to pay these costs, and remain in business, only if they could pass
them along to buyers by raising their prices. How much of an increase in price
would be needed to compensate all of the victims for the harms they suffer when
illicit drugs are consumed? No one can be sure. We cannot begin to answer this
question unless we know how dangerous illicit drugs really are. I believe that the
dangers of illicit drugs tend to be grossly exaggerated. Even if I am mistaken about
the dangers of illicit drugs today, we can be confident that illicit drugs would
become far less dangerous in a world in which production and sale had been
decriminalized. In such a world, suppliers would have huge incentives to make
their drugs as safe as possible in order to limit the amount of money they would be
required to pay for the various harms that are caused by the use of their products. If
a given drug is very dangerous, we might even find that no company could hope to
make a profit by selling it, causing it to disappear from the lawful market. We
simply do not know how dangerous illicit drugs will turn out to be after
decriminalization, but financial incentives are bound to make them less harmful.
As a result of the complex interplay between these three factors, we have
almost no method for estimating how the monetary price of decriminalized drugs
would differ from their price in today’s black market—if decriminalization were
extended to production and sale. We do not know how much states will decide to
tax the sale of drugs. We have no method for estimating the costs of producing
drugs. Finally, we do not know how much defendants will have to charge in order
to survive when tort liability is imposed on them. If this latter figure is high, drugs
will be expensive, and fears about cheap drugs will be put to rest. If this figure is
low, the price of drugs will decrease. But if the amount sellers must charge as a
result of these lawsuits is low, it probably means that drugs turned out to be less
dangerous than we thought. If this is the case, we will come to wonder why we
were so worried about making them more affordable in the first place.
However uncertain we may be about how decriminalization will affect the
monetary price of drugs, it will clearly eliminate their nonmonetary cost—the fear
7
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of arrest, prosecution and conviction. To the extent that this fear has helped to keep
illicit drug use in check, we can anticipate that decriminalization would cause the
incidence of drug use to rise. But to what extent? How will consumption be
affected if drug users need not worry about punishment? No single piece of
evidence on this point is decisive, but several reasons conspire to suggest that the
threat of punishment is not especially effective in deterring drug use. In what
follows, I will propose a number of reasons to doubt that the removal of criminal
penalties would necessarily cause a significant increase in the consumption of
illicit drugs.
One source of evidence is obtained through surveys. People who have never
used drugs may be asked to explain their reasons for abstaining, and to speculate
how their willingness to experiment would be affected by a change in the law.
Very few respondents cite their fear of punishment as a substantial factor in their
decision not to try drugs.8 The more dangerous the drug is perceived to be, the
smaller the number of respondents who mention the law when asked to explain
their reluctance to consume it.9 Other surveys could try to ascertain why former
users decided to quit. In at least one study, those who were former drug users were
asked why they do not continue to use drugs today, and to explain why their
behavior has changed. Very few respondents report that fear of arrest and
prosecution led them to stop using drugs.10 Rather, most cite a bad experience with
a drug, or some new responsibility like a job or a newborn—but not the risk of
punishment.11 Of course, the value of such surveys is questionable. We may doubt
that people have accurate insights into why they behave as they do, what caused
them to alter their conduct in the past, or what might lead them to behave
differently in the future. Surely, however, data provide better evidence than mere
conjecture. These surveys suggest that the fear of punishment is not a major factor
in explaining why drug use is not more pervasive than it is.
What other evidence is relevant in deciding how the fear of punishment
affects the incidence of drug use? We might examine how trends in illicit drug use
over the past thirty years are correlated with changes in law enforcement. If the
8
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fear of punishment were a significant factor in deterring illicit drug use, one would
expect that rates of consumption would decline as punishments increased in
frequency and severity. There appears to be no correlation, however, between the
frequency and severity of punishment and trends in drug use.12 If we look at the
decade from 1980 to 1990, a case could be made that punishments were effective
in deterring consumption. The incidence of illicit drug use—which generally
peaked in 1979—steadily decreased throughout the 1980s.13 However, frequent
and severe punishments have not caused further declines after the 1990s—drug use
has for the most part increased slightly or remained relatively flat in the past fifteen
or twenty years.14 We reach the same conclusion when we examine the data on a
state-by-state basis. States with greater rates of incarceration for drug offenders
tend to experience higher rates of drug use.15 Prohibitionists who predict a massive
increase in drug use after decriminalization must struggle to explain these data. If
punitive drug policies help to keep drug use in check, why do actual trends in
consumption appear to prove so resistant to the massive efforts we have made to
punish drug users?
Additional evidence can be gleaned from the experience of other countries,
where the fear of arrest and prosecution for the use of given drugs is practically
nonexistent. Most countries have lower rates of illicit drug use, even though given
drugs are higher in quality, lower in price, and less likely to result in
punishments.16 American teenagers consume more marijuana and more of most
other illicit drugs than their counterparts on the European continent, although
European youth are more likely to smoke cigarettes and drink alcohol.17 Consider
the Netherlands, known for its relatively permissive drug laws: “Although
marijuana prevalence rates are roughly comparable in the two countries, about
twice as many residents of the United States have experimented with other kinds of
illicit drugs.”18 In general, data from other parts of the world provide better
evidence for an inverse than for a positive correlation between severities of
punishment and rates of illicit drug use. Admittedly, this evidence is inconclusive.
After all, no country in the world has implemented de jure decriminalization as I
have defined it here. Still, I repeat that such data are better than an unsubstantiated
guess.
The history of the United States provides further reason to doubt that fear of
punishment plays a major role in reducing the use of illicit drugs. For all practical
purposes, drug prohibition did not begin until the early part of the twentieth
century. In the nineteenth century, purchases of opium, morphine, cocaine and
12
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marijuana were subject to almost no restrictions. Americans could buy these drugs
in many different varieties from several distinct sources—including by mail order.
But even though criminal penalties were not imposed for the use of opiates and
cocaine, these drugs were no more popular—and probably less popular—than
today.19 Admittedly, however, history’s verdict is mixed. Most Americans agree
that our era of alcohol prohibition was a dismal failure. By most accounts,
however, per capita consumption of alcohol decreased throughout prohibition, and
did not return to preprohibition levels for many years.20 This finding has led some
social scientists to conclude that prohibition “worked” after all—if a reduction in
use is the most important criterion of success.21 Others scoff. They point out that
the decrease in alcohol consumption at the onset of prohibition merely continued to
follow a downward trajectory that began well before prohibition was
implemented.22 In any event, however, even those social scientists who insist that
alcohol prohibition was effective almost never recommend that our country should
reinstate that policy. We all recognize moral limits to the lengths our society
should go to deter the use of even the most dangerous drugs.
Recent trends in the use of licit drugs provide yet another source of evidence
about the relation between threats of punishment and rates of consumption.
Prohibitionists tend to point to a reduction in illicit drug use over the last thirty
years as evidence that severe punishments have been effective in curbing
consumption. Comparable or more substantial declines in the use of alcohol and
tobacco, however, have taken place over this same period of time—even without
the threat of penal liability for mere consumption. Rates of monthly illicit drug use
in the United States peaked at about 14 percent in 1979, steadily fell to a low of
just above 5 percent in 1992, and slowly increased thereafter to about 6 percent
since 2001.23 Trends in alcohol and tobacco use exhibit more similarities than
dissimilarities with these patterns.24 The overall use of alcohol and binge drinking
declined throughout the 1980s, and rebounded somewhat during the 1990s.25 We
have ample reason to believe that the use of licit drugs can be decreased without
the need to resort to penal sanctions. We probably should assume that the same is
true of illicit drugs.
If changes in the certainty and severity of punishment are not major factors in
explaining trends in illicit drug use, what does account for these patterns? This is
19
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one of the most fascinating and difficult questions about drug policy, and I confess
to having no good answer to it. Trends in the use of both licit and illicit drugs are
as baffling and mysterious as trends in fashion. Our forecasts are bound to be
simplistic unless we have better theories to explain why some people use drugs and
others do not. When experimentation takes place, three results (roughly) might
follow. First, the user may dislike his experience and never repeat it. Or the user
may enjoy his experience and become a regular consumer. Finally, the user may
enjoy his experience but decide that further consumption is too risky. No one has a
convincing explanation of why the ratio of persons who experiment with a given
drug changes between these three scenarios. No one has a deep understanding of
why the use of a particular substance increases or decreases within a given
population in a given place at a given time. By 2001, the popularity of crack in
inner cities had waned enormously.26 Crack is less likely to be regarded as “cool”
or “hip.” Why? No simple answer can be given. Most experts believe that a
heightened consciousness about health contributed to the reduction in the use of
licit drugs during the 1980s. But what caused this growing concern about health—
and why did it not lead rates of drug use to fall still further throughout the 1990s?
Again, no answer is clearly correct. However, we strain credibility if we suppose
that a factor is important in accounting for decreases in the consumption of alcohol
and tobacco, but is unimportant in accounting for decreases in the consumption of
illicit drugs—especially when the patterns of these decreases are roughly
comparable. In any event, we have little reason to believe that punishments play a
central role in explaining trends in drug use.
I have provided several reasons to doubt that punishment is needed to keep
rates of illicit drug use within reasonable bounds. But skepticism about the efficacy
of punishment as a deterrent to drug use is only a small part of the reason why
forecasts about the incidence of consumption after decriminalization are so
tenuous. Recall the meaning of decriminalization. The only change that this policy
requires is that the state would not punish persons simply for using a drug. Even if
manufacture and sale were decriminalized as well, the state may adopt any number
of devices to discourage drug use—as long as these devices are not punitive. Even
more importantly, institutions other than the state can and do play a significant role
in reducing consumption. After decriminalization, some of these institutions might
exert even more influence. Private businesses, schools, insurance companies and
universities, to cite just a few examples, might adopt policies that discriminate
against drug users. Suppose that employers fired or denied promotions to workers
who use cocaine. Suppose that schools barred students who drink alcohol from
participating in extracurricular activities. Suppose that insurance companies
charged higher premiums to policy holders who smoke tobacco. Suppose that
colleges denied loans and grants to undergraduates who consume marijuana. I do
not endorse any of the foregoing ideas; many seem unwise and destined to
26
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backfire. Removing drug-using kids from schools, for example, is bound to
increase their consumption. I simply point out that these institutions could have a
far greater impact than our criminal justice system on decisions to use drugs. Their
influence is likely to become even greater after the implementation of
decriminalization.
Substitution effects create additional doubts about how a change in legal
policy would affect rates of drug use. Suppose that the state proscribes drug A, and
threats of punishment succeed in reducing its use. No one would declare a regimen
of prohibition to be effective if many users simply switched to a more harmful
drug B. The substitution effects of drug prohibitions are largely unknown. But
some commentators have argued that the development and popularity of hazardous
substances like PCP and crack would not have occurred but for the criminalization
of less dangerous drugs.27 In short, one must always examine substitution effects
before prohibition is proclaimed to be successful. The failure to take these effects
into account in making predictions about behavior is just as pernicious as the
failure to take opportunity costs into account in applying a theory of economics.
Forecasts about the incidence of drug use after decriminalization are
confounded by yet another phenomenon—the forbidden fruit effect. Many
individuals—most notably adolescents—are known to be attracted to a type of
conduct precisely because it is banned. These individuals are more likely to engage
in given behaviors that have been proscribed. Although all drug-policy experts
acknowledge the importance of the forbidden fruit phenomenon in explaining the
prevalence of drug use, its true extent is unknown.28 Still, its role is probably
significant. Social scientists have vividly described how social norms motivate
people to engage in risky conduct. The decision to smoke a cigarette or not to
buckle a seatbelt is less a function of the utility of these behaviors than of their
impact on reputations. Since reputations are especially important to adolescents,
and are altered by the legal status of the conduct in question, it follows that drug
use almost certainly is subject to a substantial forbidden fruit effect. For all we
know, the forbidden fruit phenomenon is sufficiently extensive to increase the
incidence of drug use as much or more than threats of punishment reduce it.
An additional mechanism explains how the prevalence of drug use might
decrease even though punishments no longer are imposed. The majority of drug
users quit voluntarily after a relatively brief period of experimentation—typically,
within about five years of initial use.29 But millions of citizens have been arrested
and convicted, and punishment itself can raise the probability of subsequent
deviance by exacerbating criminogenic tendencies in the long run. Although
sentences for drug offenses are severe, no one seriously proposes to keep users
27
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behind bars indefinitely.30 Because of their criminal records, drug offenders who
have been incarcerated are less likely to find housing or employment, to reestablish
ties with families, or to regain their self-esteem.31 As a result, they are at greater
risk to resume their use of drugs. If the increase due to punishment were equal to
or greater than the decrease due to deterrence, criminal sanctions would actually
bring about more rather than less drug use. In combination, the foregoing factors
may show drug proscriptions to be ineffective and perhaps even counterproductive
in curbing use. This conclusion is plausible, since threats of punishment are not
especially effective in deterring drug consumption. Only an honest empirical
assessment can help to establish whether this conclusion is correct. Needless to
say, the hysteria and hyperbole of the drug war has not facilitated a good faith
evaluation of existing policy.32
Alarming predictions about future use also assume that the drugs of tomorrow
will resemble the drugs of today. This assumption seems extraordinarily naïve. The
development of new and different substances makes estimates about consumption
enormously speculative. Even though many illicit drugs—heroin and ecstasy, for
example—were originally created by pharmaceutical companies,33 reputable
corporations have tried hard to disassociate their substances from illicit drugs.
Decriminalization may lead pharmaceutical companies to expend their talent and
ingenuity to create better and safer recreational drugs. One can only wonder about
the products that might be developed if the best minds are put to the task. If more
enjoyable and less dangerous drugs could be perfected, consumption might boom.
But the development of better and safer drugs would make the increase in
consumption less of a problem, partly by driving existing drugs from the market.
For all of these reasons, we should avoid predictions about how the
decriminalization of given drugs will affect rates of consumption. But an even
more important point is that these empirical conjectures are not especially relevant
to the topic at hand. Legal philosophers should look for a respectable reason to
criminalize drug use. Predictions about how decriminalization will cause an
increase in drug use simply do not provide such a reason. Indeed, this reason could
be given to retain virtually any law, however unjustified and silly it may be. Let
me illustrate this point by providing an example of an imaginary crime that I
assume everyone would agree to be unjustified. Obesity is a major health problem
in the United States today. Suppose that the state sought to curb obesity by
30
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prohibiting people from eating ice cream. Imagine that the editors of the Utah Law
Review convened a conference and solicited contributions from scholars to debate
whether we should change this law and decriminalize ice cream. Some scholar
would be bound to protest that repealing this offense would cause the consumption
of ice cream to increase. Subject to the uncertainties I have recounted, I suppose he
would be correct. But surely this prediction would not serve to justify retaining this
imaginary crime. If we lacked a good reason to attack the problem of obesity by
punishing consumers of ice cream in the first place, the effects of prohibition of ice
cream consumption would hardly provide such a reason. And so it is with drugs.
This prediction does not provide a good reason to continue to impose punishments
unless we already have such a reason. Of course, this is precisely the point at issue.
If there is a good reason to criminalize illicit drug use, we have yet to find it.
We need a better reason to criminalize something than conjectures about how its
frequency would increase if punishments were not imposed. These predictions are
dubious both normatively and (in this case) empirically. Despite my uncertainty
about the future, there is one prediction about which we can be absolutely
confident: After decriminalization, persons who use illicit drugs will not face arrest
and prosecution. The lives of drug users would not be devastated by a state that is
committed to waging a war against them. Punishment, we must always be
reminded, is the worst thing a state can do to us. The single prediction we can
safely make about decriminalization is that it will not undermine the quality of life
of the hundreds of thousands of people who otherwise would be punished for the
crime of drug use.

